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CONCERNED RESIDENTS OF  

NORTH MERRICK, INC. 

September 24, 2018 

Via email NMBOE@NMERRICK.ORG 

North Merrick Board of Education 
1057 Merrick Avenue  
North Merrick, NY 11566  
 
Attention:  Jennifer Hyland, President; jhyland@nmerrick.org 
  Tracey Miller, Vice President; tmiller@nmerrick.org 
  Ed Corona; ecorona@nmerrick.org 
  Wendy Gargiulo; wgargiulo@nmerrick.org 
  Michelle Gordon; mgordon@nmerrick.org 
  Vincent Lentini; vlentini@nmerrick.org 
 
 

Re: Board’s decision to go into Executive Session on issue of filing vacant 
board seat; Board’s Notice Procedures for Special Meetings; Board’s invalid policy 
on reducing the number of parent teacher conferences (add on agenda K)                         
 
 
Dear Madame President and Board Trustees: 
 
 During the September 12, 2018 Board Meeting, there was debate surrounding the 
Board’s position about going into Executive Session to discuss and decide on a candidate 
to fill the vacant board seat.  Mrs. Hyland advised the public that sometime between the 
September 12, 2018 meeting and the October 9, 2018 board meeting, the Board would 
hold a Special meeting to address filling the vacant Board seat. Per Mrs. Hyland, the 
discussion and decision on who of the 13 candidates was going to fill the vacant seat, 
was going to be done during Executive Session at this Special Meeting.  The rationale for 
going into Executive Session was the Board would be discussing “the employment history 
of the potential candidates.” During the same meeting, there was discussion on how the 
Board notifies the public of when they hold Special Meetings and recommendation on 
utilizing the connect ed system or something similar because the current policy of posting 
on the doors of the schools was insufficient and does not provide appropriate notice to 
the public. Finally, the Board brought up add on agenda item “K;” a policy which reduces 
the amount of parent teacher conferences from three days to one.  There was no public 
discussion on this policy.  The Board President advised the public that the Board 
apparently had already held a Special Meeting relating to this new policy (on August 17, 
2018) and already approved such a policy to reduce the amount of parent teacher 
conference days, without any public input or notice. 
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 The purpose of this correspondence is to address the Board’s questionable and 
potentially invalid actions relating to the decision to fill the vacant board seat, the recently 
passed policy reducing the amount of parent teacher conferences and Board’s notice 
provisions about Special meetings.   
 

Executive Session Is Not Appropriate for filling Vacant Seat 

 
 According to §105 of the Open Meeting Law, “Conduct of Executive Sessions;” an 

executive session is a portion of a school board meeting that is not open to the public. It 

is permitted only for a limited number of specific purposes that include the following 

subjects:  

a. Matters which will imperil the public safety if disclosed.  

b. Any matter that may disclose the identity of a law enforcement agent or informer.  

c. Information relating to current or future investigation or prosecution of a criminal 

offense that would imperil effective law enforcement if disclosed. 

 d. Discussions involving proposed, pending, or current litigation.  

e. Collective negotiations pursuant to Article 14 of the Civil Service Law.  

f. The medical, financial, credit, or employment history of a particular person or 

corporation, or matters leading to the appointment, employment, promotion, demotion, 

discipline, suspension, dismissal, or removal of a particular person or corporation.  

g. The preparation, grading, or administration of exams.  

h. The proposed acquisition, sale or lease of real property or the proposed 

acquisition, sale, or exchange of securities, but only when publicity would substantially 

affect the value of these things  

See Pub. Off. Law § 105 (a-h). 

Because it can be convened only upon a majority vote of the board in an open 

public meeting, a school board cannot schedule an executive session in advance 

(e.g. Executive Session at 6:30 p.m. and Public Meeting at 7:00 p.m.) (NYS Department 

of State, Committee on Open Government OML-AO-3339, July 23, 2001). However, the 

meeting’s agenda can indicate that there is a “Proposed executive session, subject to 

Board approval” or that “It is anticipated that the Board will act upon a resolution to 

convene an executive session (NYS Department of State, Committee on Open 

Government OML-AO-2426, Nov. 23, 1994). The motion to go into executive session 

must identify the subject matter of the executive session with particularity (Zehner v. 

Board of Educ. of Jordan-Elbridge  2015 New York State School Boards Association, Inc. 

Latham, NY 19 CSD, 29 Misc.3d 1206 (Onondaga Co. 2010); Gordon v. Village of 

Monticello, 207 A.D.2d 55 (3rd Dep’t 1994), rev’d on other grounds, 87 N.Y.2d 124 (1995); 

NYS Department of State, Committee on Open Government OML-AO-3478, June 26, 
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2002).  It is insufficient to merely regurgitate the statutory language such as 

“discussions regarding proposed or pending litigation,” without identifying the 

particular litigation (Daily Gazette v. Cobleskill, 111 Misc.2d 303 (Sup. Ct. Schoharie 

Co. 1981)); NYS Department of State, Committee on Open Government OML-AO-5259, 

Mar. 8, 2012; OMLAO-3654, July 10, 2003).  

Please further note, that per the New York State Department of State, Committee 

on Open Government in addition to clear legal precedent, “there is no authority permitting 

the Board” to go into executive session to discuss the qualities and qualifications that the 

Board is seeking in a potential board trustee or decide on who should fill the vacant trustee 

seat. Discussions regarding appointment of public figures to varying positions, especially, 

filling vacant board seats are “matters of great public concern” not falling within the 

enumerated exceptions of § 105 (a-h).  See Zehner v. Board of Educ. of Jordan-Elbridge 

CSD, 29 Misc.3d 1206 (Onondaga Co. 2010); see also, Gordon v. Village of Monticello, 

207 A.D.2d 55 (3rd Dep’t 1994).   

Attached hereto are four advisory opinions from the Committee on Open 
Government regarding the issue of whether the Board can go into Executive Session for 
purposes of discussing and determining how to fill the vacant board seat.  While 
interviewing the different candidates who applied for the seat is appropriate for Executive 
Session; deciding who to interview, discussing who to fill the seat and why one candidate 
is better than another, as well as voting on same, must be done in an open public 
meeting where the public is permitted to comment.  Quoting to legal precedent, the 
Committee on Open Government stated the following:  

...respondents' reliance on the portion of Section 105(1)(f) which states 
that a Board in executive session may discuss the 'appointment...of a 
particular person...' is misplaced. In this Court's opinion, given the liberality 
with which the law's requirements of openness are to be interpreted 
(Holden v. Board of Trustees of Cornell Univ., 80 AD2d 378) and given the 
obvious importance of protecting the voter's franchise this section should 
be interpreted as applying only to employees of the municipality and 
not to appointments to fill the unexpired terms of elected officials. 
Certainly, the matter of replacing elected officials, should be subject 
to public input and scrutiny" (Gordon v. Village of Monticello, Supreme 
Court, Sullivan County, January 7, 1994), modified on other grounds, 207 
AD 2d 55 (1994)]. 

Based on the foregoing, it would appear that the Board is without authority to 
exclude the public from their decision on which of the 13 candidates should fill the vacant 
seat.  The decision on who should fill the seat cannot be done in private. Further, before 
going into executive session to interview the candidates, the Board must hold a public 
meeting and the motion to go into executive session must be voted upon and reason, 
stated with specificity.  While in Executive Session, there should be no discussion or 
debate about who should fill the seat.  As for the Special Meeting, aside from it being 
an “Open Meeting”, the notice regarding same must comply with the §104 of the Open 
Meetings law.  As noted below, the system currently being utilized by the Board, i.e. 
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posting at Fayette and/or two other elementary schools, within 24 hours of each meeting, 
appears outdated and should be updated accordingly. 

Notice of Upcoming Special Meeting Needs to 
Comply §104 of the Open Meetings law 

 
During the September 12, 2018 meeting Mrs. Hyland represented that the Board 

utilizes the following notice requirements regarding postings for Special Board meetings; 
within 24 hours of the scheduled meeting, notice of the special meeting is posted on the 
entry doors at Fayette, Camp and OMR schools.   With respect to requirements for posting 
notice of meetings of the Board, §104 of the Open Meetings Law states that “public notice 
of the time and place of a meeting scheduled at least one week prior thereto shall be 
given to the news media and shall be conspicuously posted in one or more 
designated public locations at least seventy-two hours before such meeting. When 
the board has the ability to do so, notice of the time and place of a meeting given in 
accordance with subdivision one or two of this section, shall also be conspicuously 
posted on the public body’s internet website.”  Further, all meeting times need to be 
during times when meetings are reasonably held.  Section 104 of the Open Meetings law 
imposes a three-fold notice requirement:  

1. Notice must be posted in one or more conspicuous, public locations 
within 72 hours of such a meeting;  
 

2. Notice must be given to the news media; and  
 

3. Notice must be conspicuously posted on the body’s website, when there 
is an ability to do so.  

 

See Section 104 of Open Meetings Law and Previdi v. Hirsch. 

Any decisions, policies or practices adopted by the Board in a meeting held 
pursuant to a notice that fails to comply with the Section 104 of the Open Meetings law 
can be attacked, invalidated and overturned either by the Commissioner and/or Court. 
See §107(1) of the Open Meetings Law. 

As you can see the Board’s current practice does not comply with the Notice 
Requirements of Section 104. The “Special August 23, 2018” meeting according to the 
minutes was held at 7:00 a.m.  Is that a typo or was a meeting really scheduled at 7:00 
a.m.? We are not aware of any public meetings ever scheduled or held at 7:00 a.m or 
that time being considered reasonable for holding a public meeting. We understand that 
there will be a Special Meeting regarding the decision to fill the vacant seat between now 
and the October 9, 2018 Board meeting.  We hope that the Board will provide the 
appropriate notice to the public of this important meeting, schedule the meeting during a 
time that all residents could attend, and comply with the notice requirements of Section 
104.     
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Boards Policy Regarding Parent Teacher Conferences 
is Subject to Legal Attack  

 
 The Board apparently utilized the same notice requirement when posting notice 

of the “Special Meeting” regarding discussion of the policy to reduce the amount of parent 
teacher conferences. According to Mrs. Hyland, notice of this meeting was allegedly 
posted 24 hours in advance of August 17, 2018 or August 16, 2018. The notice was 
posted at the entrance doors at either Fayette, Camp or OMR.  There was nothing posted 
on the district website despite having the ability to do so. There was nothing sent to the 
news media.  The notice was posted during time that school was not in session and the 
public had no reason to access either elementary schools. Compounding matters further, 
was that it was not immediately clear whether this meeting was an “open meeting” as the 
minutes fail to reflect same.  Even more egregious was that Mr. Lentini’s motion to go into 
executive session only mentioned “negotiations” as the basis of going into executive 
session. The motion failed to identify the subject matter with particularity in direct 
contravention of Section 107 of the Open Meetings Law.  Simply stating “negotiations” 
without anything more failed to place the public on notice that the Board was going to be 
discussing reducing the number of parent teacher conference days. Also, the meeting 
began at 12:02 p.m yet the motion to go into executive session did not take place until 
2:40 p.m.  What happened for over 2 hours during this open meeting as there was nothing 
noted in the minutes?   It is not immediately clear why or how the subject of reducing 
parent teacher conference days fell under the umbrella of “negotiations?” Didn’t it occur 
to the Board, comprised of 4 trustees who have children in schools that the public, 
especially households with one or two working parents, would be impacted by a decision 
to reduce the number of parent teacher conference days?  Finally, how is reducing the 
number of parent teacher conference days from three to one in the best interest of the 
children and their parents?   

Conclusion 

Based on the attendance at the last five board meetings, the North Merrick 
taxpayers are paying close attention to what is happening at the Board. The common 
denominator of Corona’s, Miller’s, Gordon’s and Lentini’s campaign platforms was 
“transparency” and acting in the best interests of the children and their parents.  

Excluding the public from the Board’s discussion, decision and vote on which of 
the 13 candidates they have chosen to occupy a vacant seat, failing to properly notify the 
public of pending special meetings, scheduling meetings at 7:00 a.m. or 12:00 p.m.,  
improperly moving meetings into executive session without complying with the open 
meeting law, discussing issues in executive session when they are a matter of public 
importance and subject to public input,  passing policies such as reducing the number of 
parent teacher conferences in executive session without appropriate notice to the 
taxpayers, is anything but “transparent.”  Further, completely ignoring the voice of the 
North Merrick taxpayer; the Board’s constituents, is not in anyone’s best interest, let alone 
the children of this community.   
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The Board received more than 200 signatures from their constituents at the June 
12, 2018 Board meeting along with a letter asking the Board to listen to the voice of its 
residents and move Steve Enella into the vacant board seat.  At the July and August 
board meetings, a lot of residents addressed the Board in support of moving Steve Enella 
into the vacant board seat. More letters and statements were read into the record. Yet the 
Board has chosen to completely ignore the voice of the people that they have sworn in 
an oath to represent.  The question is why? Will the 512 votes, 200 signatures on the 
petition, and the countless letters and statements read into the record by your residents 
in favor of Steve Enella even be considered by the Board during their deliberations on 
who to fill the vacant seat? Or will the Board choose to fill the vacant seat with someone 
that works with one of the current board trustees, a candidate that used to be on the same 
PTA board as a current trustee, or a candidate that is friends with the one or more of 
trustees?  Mrs. Hyland mentioned during the June and July meetings that permitting the 
public to submit resumes was more “democratic” than filling the vacant seat with the 
candidate that received the third highest votes.  How can Board now seek to exclude the 
public from such an important decision?        

Part of why there is a “divide” in our community is that many residents have begun 
to question whether the current Board is truly acting and representing the taxpayer’s 
interests.  The Board’s actions are now under a microscope and being scrutinized by 
everyone in our community.  Unfortunately, this subjects the Board to attacks from all 
angles. Which is why it is so vital that the Board act in accordance with their ethical 
obligations and applicable laws.  Compounding matters further is that we have a relatively 
inexperienced board. Many of the trustees have less than three years experience even 
sitting on the Board, with some attending training conferences.  

The purpose of this letter to place the Board on notice that the Board’s notice 
provisions are outdated and need to be corrected before any future meetings are 
scheduled.  Correcting the procedure to provide notice of meetings to the public will 
protect the Board from unnecessary attacks seeking to invalidate policies passed during 
these meetings. This letter is also to place the Board on notice that it must comply with 
the open meetings law when filling the vacant board seat.  Again, this is to protect the 
Board from legal action in the event a candidate is chosen during an invalid meeting.  
Finally, the Board is placed on notice that their recent policy reducing the number of 
parent teacher conferences was improperly passed in violation of the open meeting law.  
The Board has time to remedy the above by permitting the public to address the Board 
about the prejudice and impact of this policy.    If the Board does not correct how they 
passed this policy by permitting public input and discussion and reconsideration, the 
Board is exposing themselves, and our taxes, to potential litigation seeking to invalidate 
this recently passed policy.  

We hope that the Board recognizes and understands that the residents of this town 
are not their enemy and their number one concern is that the Board follow the letter of the 
law, act in the best interests of the residents and their children and uphold their fiduciary 
obligations to the taxpayer. 
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Enclosed are advisory opinions regarding the issue of executive session and 
notice of meetings.  We wish the Board good luck with the daunting task. 

 

       Very truly yours, 

       Anna Higgins 

            

         

Enclosure:  Advisory Opinions 

        


